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The American Institute of Certified Public Accountants is

pleased to present the following comments and recommendations

regarding the regulations of tax return preparers.
The American Institute of Certified Public Accountants is

the sole national organization of professional CPAs.

It was

established in 1887 and currently has more than 110,000 members,

over 50,000 of whom are engaged in some form of tax preparation

work.
We believe that some form of regulation of commercial tax

return preparers is necessary.

An effort must be made to end the

improprieties associated with advertising by commercial tax

return preparers and tax return preparers who are incompetent
or unethical.
The problem is compounded as more and more taxpayers seek

assistance in the preparation of tax returns.

The high level of

reliance by taxpayers on someone else to prepare their returns
can be largely attributed to the complexity of our existing tax

system.

We believe that unless the tax system is greatly simpli

fied, taxpayers will continue to rely on others to assist them in

determining their tax obligations.
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Professional Preparers Should be_ Exempt from Additional Regulation
We suggest that any bill to regulate tax return preparers

should exclude CPAs, attorneys and others enrolled to practice
before the IRS pursuant to Circular 230 (Regulations Governing
the Practice of Attorneys, CPAs and Enrolled Agents before the

Internal Revenue Service).

The aim of any bill should be to

control commercial tax return preparers, and to protect the tax

payer through enacting penalties for misleading advertising,

unfulfillable promises and fraud and misrepresentation in return
preparation.
Position of the Internal Revenue Service

The IRS is on record as opposing the regulation of CPAs and
attorneys in tax practice.

In addition, they too are opposed to

the general proposition of licensing or registration.

In this

connection, we quote from a statement made by former Commissioner
Johnnie M. Walters before the Legal and Monetary Affairs Subcom

mittee of the House Committee on Government Operations on April 13
1972.

Licensing is effective only if accompanied by strictly
enforced standards of performance and integrity. We see
no realistic way of IRS doing this. It has been estimated
that there are over 200,000 preparers. Actually, no one
knows.
In any case, the administration of examinations
and the conduct of character investigations for such a large
number of individuals is beyond any resources we are
likely to get for the job.

Even if we were to have a licensing or registration system,
it is obvious that we could not have a single form of
license or registration to cover the preparer of a simple
wage-earner return and also a complex business return.
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Furthermore, it would presumably be necessary to re-examine
the qualifications and character of preparers at regular
intervals.
In our opinion, this would consume too much
manpower needed for revenue compliance work.

At this time, we see no pressing need for supervising the
memberships of the Tax Section of she American Bar Association,
the American Institute of Certified Public Accountants and
the National Society of Public Accountants because they are
subject to ethical and technical standards of their own
organizations: i.e. the CPA's, public accountants, and
lawyers.
Yet, we must admit that we think IRS also must
check some of these preparers.
And, in addition, we feel
we must check some of the work performed by corporate
officials and employees for fellow workers.
At this time, however, our primary concern is with the
preparers outside of recognized organizations subject
to ethical standards.

The Agency Practice Act

(P.L.

89-332)

Public Law 89-332 was signed into law by President Johnson.

Basically, it eliminated agency-established admission requirements
for licensed attorneys who appear before federal administrative

agencies.

In addition, certified public accountants were admitted

to practice before the Internal Revenue Service without admission
requirements.

The legislation is implemented by practical procedures

which safeguard the agencies and the public alike.
Prior to its passage on November 8, 1965, the legislation was
referred to as S. 1758.

In the section of its report on S. 1758

dealing with the regulations for agents and attorneys, the House
Committee on Judiciary concluded:

The committee believes that there is a presumption
that members in good standing of the professions of
the law and certified public accountancy are of good
moral character, and that surveillance by State bar
associations and State associations of certified public
accountants will sufficiently insure the integrity of
practice by such persons before the Internal Revenue
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Service, The cumbersome admission procedures of the
Internal Revenue Service seem unwarranted in their
impact on duly qualified attorneys and certified
public accountants. Accordingly, the committee is
recommending the elimination of the character
qualifications presently imposed by the Internal Revenue
Service upon members of these professions.
It is interesting to note also the position of the Treasury

Department which was included in the report of the Senate Committee

on the Judiciary.

As early as 1958, Treasury indicated it had

no objections to abandoning

admission practices.

However, by

the time S. 1758 was being considered the Treasury had reversed

itself and indicated its opposition to the legislation.

The

Senate Committee considered the reasons for the Treasury opposition

and overruled these objections as being unwarranted and inconsistant.

Even more interesting are some remarks delivered by Fred B.

Smith, General Counsel for the Treasury Department, in a talk before
the AICPA some two years after the passage of P.L. 89-332.

The

General Counsel of the Treasury Department summed up the matter

as follows:
I was one of those in the government who led the
fight in opposition to the bill which eventually
became the Agency Practice Act. We opposed this
bill solely out of our concern for the protection
of the taxpayers and for the protection of the
revenue of the United States. Nevertheless, the
act was passed, and, upon reflection, I am
satisfied that we were wrong and the Congress
was right in passing that act.

In the case of certified public accountants, we submit that
protection is already provided the public through state laws,
violation of which can result in loss of license; through the
requirements for certification as a CPA; through continuing

education; through the AICPA’s Code of Professional Ethics and
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the similar codes strictly enforced by the state professional

societies;

and through the

promulgation of Statements on

Responsibilities in Tax Practice by the Federal Tax Division
of the AICPA.

Any further regulation by Congress of CPAs and

attorneys will only lead to a duplication of efforts.
The professional standards now imposed upon CPAs are

discussed below in detail:

Professional Standards for CPAs

1.

Admission to Practice as a CPA.

Before an individual is

awarded a CPA certificate, he must successfully complete the Uniform
CPA Examination which is prepared and graded by the Institute.

The

Boards of Accountancy in 54 jurisdictions use the Uniform CPA
Examination as one of the means to measure technical competency of

CPA candidates.

The Uniform CPA Examination is a demanding examination

given twice a year and lasts for 2 1/2 days.

The examination in

cludes questions on federal income taxation and is designed to test

the CPA candidate’s technical knowledge and his ability to apply

such knowledge skillfully and with good judgment.

One measure of

the severity of this examination is that only about 10% of the

candidates pass the entire examination the first time around.
A higher percentage pass it on a part-by-part basis.

Included as

Appendix A is a booklet which provides information on the Uniform

CPA Examination entitled "Information for CPA Candidates".
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2.

Basic and continuing education.

In addition to the

successful completion of the Uniform CPA Examination, a CPA

candidate must have a college degree or its equivalent.

Moreover,

Council, the governing body of the Institute, adopted a resolution
in 1971 on continuing education which, if adopted by all 54
jurisdictions, would require a CPA to complete a minimum of 15

days of continuing education every three years.

As a direct result

of this resolution, to date 17 states have adopted a continuing
education requirement and 4 more have proposed legislation.

In

addition, 12 State Societies have volunteer programs, 2 Societies
require continuing education for membership and 15 Societies have

a program of continuing education under study.

While the resolution on continuing education is in the form
of a requirement, it is significant to know what CPAs are doing

to maintain their competency right now without such a requirement.
The Institute sponsors in its Continuing Professional Education

Program some 254 courses in all areas of interest to CPAs.
these, 84 deal with federal taxation.

Of

In 1974, there were approximately

53,000 enrollments in all Continuing Professional Education pre

sentations.

Included as Appendix B is a booklet presenting all

of the Continuing Professional Education programs available from
the Institute in 1975.

The booklet also contains, on page 7, the

Institute’s Resolution on Continuing Education.

Included as Appendix C

is a catalogue of AICPA Publications and Self-Study Materials.
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3.

Code of Professional Ethics.

Code of Professional Ethics.

The Institute has a strong

Members of the AICPA are required to

abide by its rules and interpretative opinions of the Institute’s
Division of Professional Ethics.

The Code deals with technical

standards as well as standards relating to promotional and operating

practices.

Rule 502 of the Rules of Conduct, contained in the

Institute’s Code of Professional Ethics, states:”

"Solicitation and advertising. A member shall not seek
to obtain clients by solicitation. Advertising is a
form of solicitation and is prohibited."
Included as Appendix D is a booklet containing the Institute’s
Code of Professional Ethics and its Bylaws.

4.

Responsibilities in Tax Practice.

The Institute’s Division

of Federal Taxation periodically promulgates Statements on
Responsibilities in Tax Practice.

The Statements are intended to

constitute a body of advisory opinion on what are good standards
of tax practice, delineating the extent of a CPA’s responsibility

to his client, the public, the government, and his profession.

To date, nine Responsibilities Statements have been published on
particular aspects of tax practice.

They deal with the following

subjects:

Introductory Statement

Signature of Preparer
Signature of Reviewer: Assumption of Preparer’s Responsibility
Answers to Questions on Returns

Recognition of Administrative Proceeding of a Prior Year
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Use. of Estimates

Knowledge of Error: Return Preparation

Knowledge of Error: Administrative Proceedings
Advice to Clients

Certain Procedural Aspects of Preparing Returns
Included as Appendix E is the introduction to the Responsibilities

series and the nine statements on responsibilities in tax practice
which have been issued to date.

5.

Disciplinary procedures.

Ethics is vigorously enforced.

The Institute’s Code of Professional

If a member is found guilty of

violating the Code of Professional Ethics, he may be disciplined by
the Institute’s Trial Board.

The Trial Board may expel, suspend,

or reprimand a member based on the facts and circumstances of the

particular case.

It is significant to note that the Institute’s

bylaws (Section 7.3) provide for the automatic suspension

of a member who is convicted of any of the following offenses:

•

The willful failure to file any income tax return
which he, as an individual taxpayer, is required by

law to file;
•

The filing of a false of fraudulent income tax return

on his or a client's behalf; or

•

The willful aiding in the preparation and presentation

of a false and fraudulent income tax return of a client.
If a final judgment of conviction is imposed upon any member for

these offenses, his membership in the Institute is automatically
terminated.

In the 12 months ended June. 30, 1975, ten members
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were disciplined by the Institute for offenses associated with tax

practice.
In addition to the Institute’s own disciplinary enforcement

effort, it has participated for a number of years in a joint
program with the Internal Revenue Service under which information
regarding disciplinary actions involving CPAs is exchanged between
the Institute and the Service.

For a full copy of the Institute’s Bylaws containing its
disciplinary procedures, see a copy of Appendix D which was

mentioned previously in the discussion relating to our Code of

Professional Ethics.
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AICPA Proposal

From the foregoing it is evident that we do not believe
that regulation of professionals such as CPAs and attorneys is

warranted or necessary to administer the tax law.

However, we

agree with the Internal Revenue Service that some form of re

gulation or oversight for commercial preparers could upgrade the
quality of tax preparation services that are offered to the

public.
Our recommendations for action to protect the public from

incompetent and unethical tax return preparers follow:

Recommendations
1.

Preparer information returns.

Commercial tax return

preparers should be required to file with the IRS or maintain in

their office, information listing the name, address and identifica

tion number of each taxpayer for whom a return is prepared.

The

tax return preparer could file the information returns at a central

IRS location by June 30 of each year.
We recommend this proposal as an effective and uncomplicated
way to regulate the performance of commercial tax return preparers.

Utilizing its computer capability, the IRS could process the

information returns to check all returns prepared by a

particular tax return preparer.

This would enable the IRS to

determine whether the returns were done in a competent manner
and whether any "pattern of abuse" exists.

In addition, our

recommendation would have the psychological effect of impressing
on tax return preparers that a workable enforcement procedure

is in effect and that improper practices could easily be
detected.
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We believe that our recommendation for a preparer information

return, together with our other recommendations, would provide
the IRS with a simple and effective regulatory and enforcement
capability and negate the need for licensing or registration
which will be costly to the public and the government and very

difficult to administer in a meaningful way.
2.

Negligence penalties.

Negligence penalties should be

imposed on persons who prepare returns for compensation when

warranted.

The burden of proof, however, should be on the

Service as distinguished from the burden on the taxpayer in
negligence cases.

Unless the burden of proof is on the Service,

preparers could be placed in an extremely unreasonable position.

For example, requiring the preparer to assume the burden of
proof would:

•

Make it difficult for preparers to defend themselves

against unwarranted claims;
•

Force preparers to take a defensive posture and in
some cases to discontinue the practice of preparing

returns; and

•

Lead to possible abuse and intimidation of preparers,

thereby impairing their judgment in the preparation
of returns.

3.

Use of judicial injunction.

The Service should be given author

ization to obtain judicial injunctions to prevent future preparation
of tax returns for compensation in cases of consistent or willful

preparation of false or deficient returns.
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Consideration might be given to allowing for correction of
deficiencies prior to the use of judicial restraint.

In the case

of commercial chain or franchise preparers, the authorization should

provide the flexibility of enjoining only offending units of the
preparer organization.

4.

Penalties for misleading advertising.

A penalty should be

imposed of say, $1.00 or $5.00, for each return prepared if the
tax return preparer misrepresents through public advertising, signs,

etc. his qualifications, right to practice before the IRS, or the
extent to which he will indemnify clients for errors on returns.

Since tax return preparation is generally a high-volume

business, we believe that a penalty up to $5.00 could prove to be
very substantial when applied to a preparer’s entire practice.

Where a penalty is not overly harsh it is more likely to be applied

by those responsible for administration.
\
We also recommend that the Service adopt some type of review

procedure over material to be used for advertising purposes.

The

SEC already has such authority in the case of security advisors.

Such authority could go a long way in avoiding legal disputes at

a later time.
5.

Penalty for failure of preparer to sign returns.

A penalty

should be imposed for failure of paid preparers to sign returns and

include their employee identification number.

A penalty could also

be imposed for failure to file the information return with the
taxpayer’s name and identification number as discussed earlier.
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6.

Copies of returns.

Tax return preparers should be required

to make copies of all returns they prepare and retain them for at
least three years.

We suggest, however, that safeguards be imposed

to prevent government agencies, including the IRS, from conducting

"fishing expeditions."
We also recommend that preparers give a copy of each return
prepared to the taxpayer.

7.

Expanded publicity programs.

The Service should expand

its publicity programs to make clear that taxpayers have the pri
mary responsibility for filing accurate tax returns and that tax

payers should be cautious in their selection of tax return preparers.
A better understanding by taxpayers of this aspect of our self

assessment tax system would make them less vulnerable to the abuses
and excesses of some tax return preparers.

While many taxpayers should be able to prepare their own
returns, caution should be exercised in aggressively urging that

they do so.

Our tax structure is complex and even so-called simple

tax returns could contain unexpected complications and elective
procedures which taxpayers may well overlook.

8.

Training of preparers.

The level of competence of commer

cial tax return preparers should be upgraded.

We believe that the

Service should cooperate with established schools and universities
in developing courses to upgrade the quality of return preparation.
We do not believe, however, that the Internal Revenue Service

itself should undertake to provide training facilities for such
preparers.

We are concerned that any effective training program

sponsored by the Service would strain the financial and personnel
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resources of the IRS.

We are also concerned with the possibility

that if a preparer is able to advertise successful completion of
an IRS sponsored course or an IRS examination, it may conjure an

image in the minds of many taxpayers of inside "know-how".

We

believe this result would be undesirable and not in the best inter

ests of the taxpaying public.
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Legislative Proposals Being
Considered by the Oversight Subcommittee

We have reviewed the draft legislation prepared by the
Subcommittee staff and Title V of the 1974 Ways and Means
Committee tentative decisions.

After careful consideration

of both of these proposals, we believe that the Ways and
Means committee draft is preferable.

It does not require

registration which we believe will mislead the public, be
a burden to administer, add to complexity, increase the cost

of tax return preparation and seriously impair the audit
capabilities of the Internal Revenue Service by placing
increased demands upon its already limited manpower.

We believe

that with some slight modifications, our proposals and the

proposals in Title V are essentially similar and could provide

the audit capabilities so necessary to regulate commercial
tax preparation.

To the extent that the language of each of

these proposals parallels one another, our comments apply to

both.

Comments on Draft Legislation Prepared by Subcommittee Staff

Section I.

Administration of Registration Procedures.

This

section states that each district IRS office will maintain a list

of registered income tax preparers and that such list will be
available as a public record and will be open for public inspection.

The fact that a list of registrants exists at IRS headquarters
will convey to the public that every registrant is equal to every
other registrant and that all have the approval of the IRS as to
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their competence.

In fact, however, no measure of their competence

will have been ascertained.

Section II.

Registration Procedures.

In essence this section

would require every income tax preparer to register at a local IRS dis

trict office and to enforce this procedure it would, after a date to be

specified, make it unlawful for any person to prepare tax returns for

compensation without having registered.

As a precondition to registration,

every registered preparer would be required to complete continuing

education requirements which are specified within the section.

In

the event such education requirement was not met, then the preparer’s

registration certificate would laspe and he would be unable to prepare
returns.

This section also states that it would be unlawful for any

registered preparer to advertise the fact of his registration.
Since all preparers would have to be registered the mere fact
that one is a commercial preparer will lead to the conclusion (whether

advertised or not) that a preparer has some official
status.

sanction and

The line between registration and licensing is too fine

to be drawn by the public.

They will conclude that he has a license

and that some measure of his competence has been ascertained.

As to education the number of courses available from a multitude

of sources (included are colleges, private schools, professional or
ganizations, private firms, in-house training programs, etc.) will
make their evaluation an

administrative nightmare.

Even if their

evaluation could be accomplished, who will evaluate the instructors
and their level of competence.

Furthermore, the law does not provide

for any evaluation of the student’s performance other then mere
attendance.
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With regard to advertising, the fact that one can not advertise
his registration in an advertising medium such as a newspaper, magazine

leaflet, etc. will become a moot point.

The public will have to be

informed that a registration procedure has been enacted in order to
enable them to

gulations.

select a

preparer who has complied with

the new re

Therefore, mere listing of a preparer’s occupation in a

telephone directory or a store front sign conveying that a tax
preparation service is available will indicate to the public that

they are dealing with a registered preparer.

Advertising conveying

the availability of preparation services will have to be allowed
in order to inform the public as to where such services are available.

Such advertising will convey registration no matter what restrictions
are put upon it.

Section III.

Identifying Number of Tax Preparer.

This section

requires that every tax return prepared by a tax preparer shall be
signed by him and shall contain his registration number.

Since employer identification numbers must already be obtained
by all individuals and businesses any additional identification number

such as a registration number will be cumbersome and will add to the
already enormous federal paperwork burden.

Section IV.

Furnishing Copy of Return to Taxpayer.

This

section would require every tax preparer to furnish a complete

copy of any return he prepares to the taxpayer.
We agree that such a procedure is necessary.
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Section V. Retaining Copy of List of Returns.

This section

would require all preparers to retain a copy of each return he has
prepared.

We believe that return preparers should be required to

retain copies of all the returns they have prepared as well as
maintain a list of the taxpayers for whom tax returns have been

prepared.

This section as it is written in the draft proposal

indicates that only one or the other would be required.

The

retention of copies as well as the maintenance of a list will

make a quick check by IRS agents possible should it

be desirous

or necessary.

Section VI. Information Returns of Tax Preparers.

This section

would require every person, company or firm who employs a tax preparer

to file an information return with the Internal Revenue Service
setting forth certain information called for with regard to each

tax preparer employed.

Simplification is a goal that should be strived for in all

areas of tax work.

The fact that still another return will now

be required will lead to additional complexity.

Under the AICPA

proposal such a return would not be required nor would it be
necessary since the Service would be given the audit capability

it needs to ascertain the competence and ethics of tax preparers.
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Section VIII.

Understatement of Taxpayer's Liability.

This

section would impose a penalty upon tax preparers for the negligent

or intentional disregard of IRS rules and regulations which lead to

an understate
ment of tax by the taxpayer.

It also goes on

to prescribe

the administrative procedure which should be followed by the tax preparer

in the event he wishes to contest the assertion of such penalties and
charges.

This section deals only with understatement of taxpayer's

liability and does not deal at all with improper preparation of
returns leading to the overstatement of the taxpayers liability.

Since this section emphasizes only the understatement it

could to lead to a very conservative approach by tax preparers

and thus may inhibit them from rightfully asserting a taxpayer's

right to pay only that tax which is due from him under the law.
From the taxpayer’s point of view an overstatement of his taxes
is just as serious as an understatement.

Continuous overstatement

by a preparer of his client’s tax liabilities could indicate the

same level of incompetence that should be associated with

continual understatement of the same liabilities.
While it is necessary to provide for judicial review of a
preparers' rights there does not appear to be any provision within

either the Subcommittee draft or Title V which would allow a
preparer to seek relief at a lower level of appeal within the
Internal Revenue Service (e.g., district and appellate conference).

We believe it may be desirable to provide for a simpler
procedure with regard to preparers.

In that way many claims
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could be settled without complicated legal proceedings and the
costs they would involve.

Section XII.

Definitions.

This sections defines the term

income tax preparer and provides for exceptions.

We believe an additional exception should be provided

under the sub-heading (b).

for

That exception should be worded as

follows:

(4)

who prepares returns for another preparer and

does not receive payment directly from the taxpayer but instead

is compensated by his preparer employer.
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Comments on Title V of 1974 Ways and Means Committee Tentative Decisions
As we stated previously, the proposals contained in the proposed

legislation seem preferable to the registration procedures proposed

by the Subcommittee staff.

We have reviewed the language of the

committee print in detail and offer the following comments.
•

To new Code Sec. 7701 (a)(36)(B) proposed in section
511(a) of the bill there should be added:

”(iv) prepares a return of a partnership if the
preparer is one of the partners of such partnership.”

This will carry out the meaning and intent of the
"Exceptions" of sub-section (B) as expressed in the
committee report on this section.

•

The amendment to Sec. 6694 proposed in section 511(b)

should contain reference to Sec. 7201 of the Code,
indicating that it could be applied in addition to the
penalty set forth in the amended Sec. 6694(b), "Will

ful Understatement of Liability."

Sec. 7201

should also be amended to include the preparer who
aids and abets the tax evasion.
This would also apply to the provisions of Sec. 6696(a),

as proposed in section 511(f) to conspiracy between the
tax return preparer and the taxpayer.

•

Proposed Sec. 6107 in section 511(c) should be amended

to provide that the preparer must retain both a copy and
a list.
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The use of the conjunctive instead of the alternative

If,

should be of substantial help in enforcement.

for example, a preparer is determined to have willfully
falsified a return or claim for refund, the authorities
will wish to examine all returns prepared by him.

A

list including the name and identifying number of all
such taxpayers would greatly facilitate an investigation
even though we are aware that the IRS has the computer

capability to prepare such a list.

We recommend that the period of retention of the copies

of returns and the lists of taxpayers set forth in

proposed Code Sec. 6107(b) conform to the statute of
limitations rather than "3 years after the close of
the return period.”

It is believed that the preparer

should retain the copy of the return at least as long
as the taxpayer is subject to examination, if for no

other reason that in many cases, taxpayers, particularly

those who use commercial preparers, misplace or do
not retain their copies of their returns.

We suggest that there be added a definition of

"compensation" as used throughout the bill.

For

example, individual returns are often prepared as part

of a total package of services and if the engagement
calls for a flat fee, there is a question as to

whether ’’compensation" is involved.

